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Barter transactions may benefit solos
but know the risks involved first

Trading legal work for
goods or services is not
a new notion. Accord-
ing to a 1982 ABA Bar
Journal article, Abra-

ham Lincoln once accepted a mil-
itary pistol as payment for a bill
and other biographies recount his
acceptance of room and board —
and even a bottle of ink — in lieu
of cash.

As current market conditions
fuel alternative approaches to
standard fee arrangements,
lawyers again are taking non-mon-
etary payments. A Florida law
firm takes bartering to the ex-
treme, advising prospective
clients it will accept their surplus
possessions and suggesting that
“using an old engagement ring,
jewelry or second car to pay for
your legal services may be the
best use for unneeded property to
secure your future ability to pro-
duce income.” (See thehealthlaw -
f i r m .co m and search for “barter”
in the “areas of practice” section.)

Bartering is permitted under
our state’s disciplinary rules.
Comment 4 to Rule 1.5 of the Illi-
nois Rules of Professional Conduct
provides that a lawyer “may ac-
cept property in payment for ser-
v i ce s ” and refers to “a fee paid in
property instead of money.”

Given that bartering often in-
volves a one-to-one exchange be-
tween individuals, moreover, sole
practitioners may be well-posi-
tioned to trade with clients and
generate new business from pre-
viously untapped sources.

But before you agree to swap
your hard work for material ob-
jects or professional services, be
aware such arrangements carry
certain obligations and risks.

Assign a fair value; obtain
written consent

Under Rule 1.8(a), any business
transaction with a client or ac-
quisition of a pecuniary interest
adverse to a client must be on fair
and reasonable terms and only
with written informed consent.
Comment 4 to Rule 1.5 suggests a
barter arrangement may trigger

Rule 1.8(a), so make sure the ex-
change is fair and obtain the prop-
er consent.

Although accepting the client’s
suggested price is a good basis for
assigning fair value, there may be
cases where the attorney has su-
perior knowledge that could affect
the valuation. If the lawyer ac-
cepts real estate as payment, for
example, he or she may be aware
of favorable zoning that boosts the
p ro p e r ty ’s worth beyond the
c l i e n t’s expectations. This needs to
be disclosed and addressed.

In addition, commodities such
as gold may fluctuate after the
items are taken as payment. A
significant post-tender increase
may leave the client regretful and
unhappy. Those sorts of contin-
gencies must be spelled out and
agreed in advance.

Avoid taking an interest in
the litigation

Comment 4 to Rule 1.5 further
cautions against any barter trans-
action that would give the attor-
ney a stake in the litigation, which
is prohibited by Rule 1.8(i). Thus,
accepting stock in a business that
you are defending from dissolu-
tion would not be allowed, nor
would accepting a lien against real
property, where the litigation con-
cerns the same land.

Report received goods or ser-
vices as income

Any failure to report as income
the fair market value of received
goods and services will lead to
trouble with the IRS.

Take the case of a two-person
Indiana law firm that performed
legal work for a roofing company.
The roofing company reported to
the IRS that it received legal ser-
vices from the law firm valued at

$49,000, and that it installed a
roof at one of the attorney’s
homes, also valued at $49,000.
The law firm failed to report any
income from the roof installation,
and the lawyers found themselves
in tax court.

Both attorneys tried to argue
the $49,000 bill to the roofing
company was still outstanding and
unpaid, and the attorney with the
new roof claimed he remembered
little about the project at his
home. The tax court was unsym-
pathetic. The court treated the

$49,000 in roofing work as income
and imposed penalties. Badell v.
C o m m i s s i o n e r, T.C. Memo. 2000-
3 0 3.

Barter exchanges may be per-
m i tt e d

The Internet has spawned a
number of online barter ex-
changes, where participants pay a
membership fee, provide goods or
services and receive in return
“barter currency,” which can be

used to purchase goods or ser-
vices from other members of the
exc h a n ge.

Recent feedback from some
states suggests lawyers may par-
ticipate in barter exchanges.

Last year, the Connecticut Bar
A s s o c i at i o n’s Standing Committee
on Professional Ethics issued In-
formal Opinion 15-04, which an-
alyzed barter exchanges in depth
and concluded they are not pro-
hibited by the Rules of Profes-
sional Conduct.

Building on prior opinions from
New York, Utah and North Car-
olina, the committee first deter-
mined that payment of the mem-
bership fee is not fee sharing with
non-lawyers within the meaning of
Rule 5.4(a), as long as the fee is
“imposed uniformly on all mem-
b e rs .”

Nor does the exchange violate
Rule 7.2(c)’s proscription against
payment for a recommendation,
the committee decided, because
the membership fee is applied to
administration costs and the full
list of available attorneys is pro-
vided to members without any
particular recommendations.

However, the committee cau-
tioned that attorneys must still
comply with existing ethical obli-
gations, such as specifying the
form of payment in a retainer let-
ter, addressing what happens if
the exchange closes or the mem-
ber withdraws, making sure the
fee is reasonable, maintaining
client confidentiality and using
truthful advertising with no direct
s o l i c i t at i o n .

Finally, the committee warned
that barter currency cannot be
used for advance payments for le-
gal services, because it cannot be
held in a trust fund, and that, as a
business transaction, working for
a client through an exchange
would require informed consent
under Rule 1.8(a).

In short, if you are ready to
explore alternative forms of pay-
ment with clients, barter away,
but keep these important caveats
in mind.
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